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COMMENT ON RECENT CASES 65 

Equity: Necessity of Tender of Taxes in Equitable Actions to 
Set Aside Tax Proceedings and Tax Deeds — A property owner who 
brings an action to have a general or special assessment set aside and 
to have the collection of a tax based thereon restrained, because of an 
irregularity in the proceedings short of a fatal defect in the assessment, 
must, as a condition of the granting of the equitable relief, pay or 
tender what is legally, justly and properly due. 1 So also, where he 
seeks to have annulled a tax bond or certificate of sale for delinquent 
taxes, or to enjoin a tax sale or the issuance of a tax deed. 2 The 
California courts have even held that, before a property owner can 
be permitted to defend against a fraudulently excessive tax, levied 
by the assessor out of spite and malice, he must show payment or 
tender of the amount of the tax justly due. 8 The moral obligation 
of the property owner to render his due proportion of taxes to 
the State is not lessened by the fact, for example, that there is a 
slight mistake in the description of his property. When, however, 
the tax is wholly void, as where it is levied under an unconstitutional 
statute, or where the property is not at all subject to taxation, or 
where there is no law authorizing the proceedings, the moral 
obligation of payment does not exist, and, consequently, the necessity 
of tender or payment is excused. 4 

Though the California cases have been in accord with the prevail- 
ing views upon this subject with respect to equitable actions brought 
upon tax proceedings against the public authorities, there has been 
some variance of opinion in the decisions of the California Courts 
where the action has been brought by a property owner to set aside 
a tax deed. Previous to the illuminating opinion in Holland v. Hotch- 
kiss, 6 the Courts seem to have overlooked in some cases the equitable 
maxim that he who seeks equity must do equity, 6 although in other 



1 San Jose Gas Co. v. January, (1881) 57 Cal. 614. 

2 Easterbrook v. O'Brien, (1893) 98 Cal. 671, 33 Pac. 765; Quint v. 
Hoffman, (1894) 103 Cal. 506, 37 Pac. 514; Hellman v. Shoulters, 
(1896) 114 Cal. 136, 44 Pac. 915; Pacific Postal etc. Co. v. Dalton, 
(1898) 119 Cal. 604, 51 Pac. 1072; Ellis v. Witmer, (1901) 134 Cal. 249, 
66 Pac. 301; Conts v. Cornell, (1905) 147 Cal. 560, 82 Pac. 194; Grant v. 
Cornell, (1907) 150 Cal. 637, 89 Pac. 603; San Diego &c. Co. v. 
Cornell, (1907) 160 Cal* 637, 89 Pac. 603; San Diego &c. Co. v. 
Cornell, (1907) 151 Cal. 198, 200, and cases in same volume, 198, 199, 
90 Pac. 1103; Savings &c. Society v. Burke, (1907) 151 Cal. 616, 91 
Pac. 504. The case of Dranga v. Rowe, (1900) 127 Cal. 506, 59 Pac. 
944, may be explained on the ground that the city not having authority 
to impose the tax when it did, the same was absolutely void. See 
Trippett v. State, (1906) 149 Cal. 530, 86 Pac. 1084; an action to quiet 
title against claim of the State to collateral inheritance tax. 

s County of Los Angeles v. Ballerino, (1893) 99 Cal. 593. 32 Pac. 
581, 34 Pac. 329. 

* Chase v. Treasurer, (1898) 122 Cal. 540, 55 Pac. 514. 

B (1912) 162 Cal. 366, 123 Pac. 258. See, also, Campbell v. Canty, 
(1912) 162 Cal. 382, 123 Pac. 266; Johnson v. Canty (1912) 162 Cal. 
391, 123 Pac. 263. 

6 Harper v. Rowe, (1878) 53 Cal. 233; Greenwood v. Adams, 
(1889) 80 Cal. 74, 21 Pac. 1134; Hotchkiss v. Hansberger (1911) 15 
Cal. App. 603, 115 Pac. 957. In Kittle v. Bellegarde, (1890) 86 Cal. 
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cases it was duly recognized. 7 The opinion of Mr. Justice Shaw, in 
the case of Holland v. Hotchkiss, in which the earlier precedents are 
carefully considered and analyzed, settles the law in California in 
accordance with the rules which ought to control in courts of equity. 8 
It would seem, however, that the fact that the taxes have not 
been paid or tendered to the defendant must appear in some manner 
from the pleadings. Ordinarily, under the California procedure, a 
complaint to quiet title discloses nothing whatever concerning the 
nature of the defendant's right or claim. In such actions, it would, 
therefore, seem to be clear that the defendant must assert his claim 
to reimbursement In the recent case of Cohen v. Anderson," the Dis- 
trict Court of Appeal for the Third Appellate District of California, 
while recognizing the principles enunciated in the Holland case refused 
to apply them, because the defendant's pleading did not show that he 
had paid out any money which in equity should be repaid to him. 

T. A. J. D. 

Evidence: Judicial Notice of its Own Records by Court. — The 
California Supreme Court has clearly established the general rule 
in this jurisdiction "that the courts cannot in one case take judicial 
notice of their records in another and different case."* A similar rule 
prevails in the courts of other states* with a few possible exceptions. 8 
Relying upon these authorities the Supreme Court, on the hearing of 
Sewell v. Price* in department one, held in a suit by a judgment 
creditor to set aside a fraudulent transfer of property, that the court 
would not take judicial notice of the fact that it had reversed the 
original judgment at law upon which the creditor's bill was based. 

Shortly afterwards precisely the same question as to judicial 
notice was presented to department two in another branch of the 
same litigation (Sewell v. Johnson). 5 Without discussing the decision 
of the court in department one, the opinion in department two 
reached an opposite conclusion. The California authorities* cited did 

5S6, 25 Pac. 55, the complaint averred facts, which, if true, showed 
the assessment to be utterly void. 

"Hibernia S. & L. Soc. v. Ordway, (1869) 38 Cal. 679; Ellis 
v. Witmer, (1901) 134 Cal. 249, 66 Pac. 301; Flannigan v. Towle, (1908) 
8 Cal. App. 229, 96 Pac. 507. 

8 37 Cyc. 1271, 1273, 1323; 2 Cooley, Taxation, 3rd ed., p. 1455; 1 
High, Injunctions, 4th ed., Sec. 497, 498; 1 Pomeroy, Equity Juris- 
prudence, 3rd ed., Sec. 393: 1 Pomeroy, Equitable Remedies, Sec. 357, 
364 376. 

'•(Aug. 28, 1913) 17 Cal. App. Dec. 225. Modified on Rehearing 
(Sep. 27, 1913) 17 Cal. App. Dec. 353. 

* People v. Dela Guerra, (1864) 24 Cal. 73; Lake Merced Water 
Co. v. Cowles, (1866) 37 Cal. 214; McKinley v. Tuttle, (1872) 42 Cal. 
576; Stanley v. McElrath, (1890) 86 Cal. 449. 22 Pac. 673, 10 h. R. A. 
545; Ralph v. Hensler, (1893) 97 Cal. 296 32 Pac. 243. 

8 16 Cyc. 918, note 71. 

'Story v. Ulman, (1898) 88 Md. 24; 41 Atl. 120. 

* (1912 Nov. 30) 164 Cal. 265. 128 Pac. 407. 
» (1913 Feb. 25) 45 Cal. Dec. 276. 

* Foss v. Johnsone, (1910) 158 Cal. 134, 110 Pac. 294; Davis v. Whid- 



